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clause that the street should remain open as such for-
ever, brought an action to restrain the extension of the
New York Elevated Railway past his premises on the
ground of this covenant in regard to the street. At
Special Term, Judge Robinson held that an abutting
owner was not entitled to compensation for an author-
ised use of the street in front of his premises by an ele-
vated railway. The decision of this case (now common
1y called “‘the old story™ was sustained by the General
Term of the Common Pleas, and reversed by the Court
of Appeals (00 N. Y.,122), The tinal opinion was deliv-
ered by Judge Tracy, the court being divided four to
three.” This opinion substantially settled the rights of
abutters owning a fee in the street, to recover damages,
and that they possess as incident to such ownership
easements of light, air, and access in and from the ad-
Jacent streets for the benetit of abutting lands and that
the appurtenant easements constitute private prop-
erty of which they canunot be deprived without
compensation. The action was brought in equity for
an injunction, and the Court, having reached the conclu-
sion that defendant's structure was an unlawful invasion
of the plaintiff's easements, granted the injunction, post-
poning its actual issuance, however, until after such rea-
souhle time as would enable defendant to acquire

! iff’s rights by , or by ¥ 'y con-
demnation proceedings. While the Story case was pend-
ing the famous Caro case (Superior Court), on Fifty-
third street, between Sixth and Ninth avenues, was
decided against the abutter at special term and was re-
versed on apppeal to the general term. Judge Pryorand
Ben Butler were plaintiff's counsel. It may be said that
the reasoning in the Caro decision decided the Court of
Appeals in the Story case.

The Story case, however, did not establish any rule of
damages. But in Uline vs. N. Y. C. & H. R. R. Co. (101,
N. Y. 3), the general question as to the scope of the
remedy of an abutting owner in an ordinary legal action
for damages was fully considered,-and it was held chat
the plaintiff could recover temporary damages only, or
such damages as had heen sustained up to the time of
the commencement of the action, and the judgment of
the lower court«, BD far as it awarded damages for *‘ per-

depr " was reversed. The

that a wrong would continue even a single day was held
erroneous. The common law remedy therefore was held
in this case to be for the injuries for the six years prior
to the commencement of the action, determined by the
annual losses of rents for these years. The Lahr case
followed (104 N. Y. 270), asking for * permanent” dam-
ages, as well as an injunction. and settled once for all
the right of any abutting owner of the fee to récover for
injuries to his property. But the case decided no law as
to this point, as the parties had stipulated as to the
rule of damages.

The New York National Bank vs. Metropolitan Ele-
vated Railway (108 N. Y., 660), reaftirmed the Uline
doctrine. The New York National Bank case was an
equitable action brought by an abutting owner who was
awarded judgment for past loss of rentals, and an in-
junction was granted restraining the further operation
of the road unless the defendants paid a certain sum
equal to the amount of depreciation in the fee value of
the property, ‘*as for a permanent appropriation.” The
Pond case followed (112 N. Y., 189), reviewing the above
cases, and establishing the rule as laid down in the
National Bank case. ‘A recovery,” say the court (p.
190), *‘ for damages for u trespass or invasion of an ease-
ment does not operate to transfer the title of the prop-
erty to the defendant, cither before or after satisfaction,
nor does it extinguish the easement. By the ordinary
rule it is indemnity for a past wrong, leaving unaftected
plaintift's right to his property.” The rule of damages was
placed upon the proposition that the road and its oper-
ation imposed upon the street an unavthorized wse,and
was illegal, and a trespass against abutting owners not
duly compensated. Though hardly a philusophical busis
of damages it is considered a fairly just one, and one
ssxentially derived from the luw, But the fact remains
that the individual cannot recover for the thousand
other vicissitudes affecting his property in & great city,
and even the increased use of the street by railroads, if
they are on the surface of the street, is considered
damnamn absque injuria. (Fobes case, 121 N. Y., 531%.

Prejudiced juries, referees and judges have sometimes
awarded almost punitive damages against the elevated
roads. These heavy awards are traceable chiefly to the
Drucker case (106 N. Y., 162) which held it to be a logical
.ouuequeme from the decision in the Lahr case that the

ges recoverable included whatever of injury or In-
convenience resulted from the structure itself or were
incidental to its use. This rule opened the door to proof
of every injury traceable to the road or its operation, and
was said to be that “ however the damage may be in-
flicted, provided it be effected by an unlawful use of the
street, it constitutes a trespass, rendering the wrongdoer
lable for the consequences of his acts.” So, evidence
was held competent that since the building of the road
the trade and business of the street had fallen off, and
the amount of custom diminished in volume, and changed
in character, and to estimate the plaintifs individual
loss the nature and extent of the general injury was
properly considered: and furthermore that the judgment
agaiost the company as a wrongdner must involve more

" Three judges of the Court of Apnealu and Vour ul the Com-
mon Pleas, therefore, were! »_gposed to Judge T
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or less of and op @n dingly danger-

ous doctrine, by the way), and that it was proper to con-
sider as elements of damages to the use ¥y

g can sue inequity for an injunction, nnd obtain
the “ alternative ” relief of his “lump sum,” or his in-

caused by smoke, gases, ashes and cinders from passing
trains, the lessening of light caused by the structure and
the passage of trains, and injuries caused by drippings
of oil and water.

The severity of the courts has been perhaps assisted by
the attitude of the management of the roads. The
company has in the operation of its road seen great
changes in the immediate vicinity of its lines, and
along the streets in which the lines are laid. It has seen
that this development is due solely to the rapid transit
facilities furnished by it. Naturally its managers have
felt that, as it was the agency which has conferred the
benetlr it is unjust that it should be mulcted in

not L it hasd d property, but be-
cauge it possibly has benefited property in the cross-
streets more than property on the line of the railroad.
It they have conferred a benefit it is surely unjust that
they should be stivmatized as * wrong-doers.” Bat
every court of the state has reiterated the theory of
trespass and called the railroad a wrong-doer, nlthough

inst future or d (Pappen-
beim case, Conrt of Appeals, October, 1891, not reported).
This may be good law, but it is hardly justice. The sub-
sequent purchaser is not injured, yet he obtaios by
means of his nlternahve reliet, by his equity suit »
sums from the rail ing
to a third of the present value ol his property. In the
case where the grantor has expressly reserved the right
to sue, the same rule prevails, since one cannot reserve a
cause of action to begin in the future, and to reserve
his easements would, as has been said, be in derogation
of his deed, as they are of no value in law separate from
the land.

(TO BE coS‘rlNl‘ED.}

Eloctnc Tnm Lughlmg in Switzerland.

Electric lighting tor trains in Switzerland tirst fe-
ceived attention in 1887, experiments being conducted in
asmall way on several of the Swiss railroads with stor-
age battery systems. Interest wus prominently taken
in these by the South n road, and

the railroad was backed by legislative and i 1
authority.

The Lahr case, above cited, as we have said, decided
that an abutter having no especial interest in the street

several of the company's cars were fitted, early in 1888,
with the Huber accumulators made by Blaac & Co., of
Marly-le-Grand, near Fribourg, Switzerland. Taken al-

could recover for injuries by the taking of his ts
as well as the abutter protected by a covenant. Had the
court taken a different position in this case the vast
amount of litigation would have been prevented. The
streets in which the elevated roads are located are for
the most part laid out under the Act of 1813, which
were *‘In trust, nevertheless, that the same be appro-
priated and kept open for a part of public street
forever in like manner as the other public streets .
in-the said city are aund, of right, ought to be "

It was held “that a trust arose under the Act
of 1813 on part of the city as in case of a
covenant as in the Story case, and that

the abutters being liable to assessment for street uses it
would be little short of “legalized robbery” to take these
benefits from them by permitting an elevated road to be
built before their property without compensation” (see
H. H. L.R. 116). There were certain other streets on the
line of the road which were originally Dutch highways,
such as Pearlstreet and the Bowery, etc. By the Dutch
law the municipality owned the fee of the streets, sub-
Ject to no trust in behalf of the property owners. It was
contended that when the Knglish succeeded to the mu.
nicipal control of New Amsterdawm the rule of Dutch Jaw
prevailed. The argument was based on the authority
of Dunham v. Williams, 37 N. Y., 251. But the Court
of Appeals in the Abendroth case, 122, N. Y., 1, held tha®
the point taken was immaterial, as the abutting owner
has certain vested rights and easements in the street ir-

pective of the ow hip of the roadbed. It d i
nated these rights as ** property " and brought the case
within Art 1, Sec. 6, Constitution, *‘ Nor shall private
property be taken for public use without just compensa-
tion.”

The rights of property and rule of damages being thus
determined as to all abutters, questions arose as to
the ownership of the abutting property. The roads be
gan to be constructed in 1876 to 1879. The Story case
was decided in 1842, Abutting property had been trans-
ferred, sometimes with a reservation of causes of action
against the elevated roads, and sometimes without, It
would seem hardly just that a subsequent purchaser
should, having paid less for his property on account of
the presence of the elevated structure, still sue and re-
cover damages which he himselfbad not suffered. The
courts, however, were ready with an ingenious, and, it
may be said, a purely legal reason for sustaining the
decision of Judge Ingrabam in Glover v. Mau. El. Ry.,
51 Super. Ct. 1, viz.: ** [t can make no difference at what
time he (Glover) becume the owner of the property, he is
entitled to be protected against an unauthorized appro-
pristion, whether it was aequired by him hefore the
defendants appropriated it, or on the day before the
commencement of the action.” The decisions view the
acts of trespass as continuing from day to day, not as
having been once for all committed in the original con-
struction of the road and consequent inrasion of the
abutter's rights. Each day, it is held, a new trespass
and a new cause of action arises, (See Pond case, 112
N. Y., I186) A property owuer cannot sue in law and
recover the permanent damage to his property. He can
ouly recover the past rental damages acerning for six
years of trespusses prior to the t of the

zether, the hod proved fairly satisfactory, the ac-
cumulators themselves wearing much better than bad
been expected. At about the same time the J. B. L. road
had a number of its cars fitted up with the same system
and put into regular service. Both roads together had
some eight or 10 such experimental cars,and afterthe con-
solidation of the two roads it was concluded by the new
Jura-Simplon company to put on a larger number for
further observation. Asa result the installation grew
to be probably the largest of any now in Europe. It
extends in all ro about 50 passenger cars of all classes
and to about half a dozen paggage cars. A number of
additional cars are now being titted up so that shortly,
it is expected, there will be 120 electrically lighted cars
having from 600 to 700 lights in use.

The accumulator outfit of each car of the Huber sys-
tem, made by the ‘* Société Suisse pour la Construction
d’Accumulateurs Electriques,” of Marly-le-Grand, weighs
altogether 110 kg. (about 242 1bs.). It is compact and
arranged in a movable box which can be readily lifted
into and out of a car by two men. Each battery consists
of three hermetically closed ebonite boxes, securely
fixed in the main enclosing box, which latter is titted
with a wooden cover as a further protective measure.
Each ebonite box is again subdivided into three parts,
and each of the latter contains a battery element or cell,
there being thus nine cells, connected in series, with a
pressure of 18 volts. The capacity of each battery is 120
ampére hours. Three-watt llghw are empioyed (equal
to 18 volts x 0.17 an ilable lighting
duration for each tully charged battery of from 700 te
750 candle hours. The candle power of the lights in the
two-axle cars of all kinds varies from 30 to 55 candles,
and in the three-axle first class cars amounts to 70
candles. The latter cars are provided with two bat-
teries each, and the former with oue battery, and the
lighting capagcity for the cars thus d
over from 10 to 15 hours, and for the baggage cars over a
still longer period, 20 hours and more, even when all the
lamps are in constant use. The lamps are fixed to the
car roofs.

The spent batteries are taken in special cars trom the
several principal stations to Fribourg where they are re-
charged and returned to their proper destinations.

The Stewart Avenne Interlocking.
A contract was signed on Jan. § between Mr. E. H.
Goodman, President and General Manager of the Union
Switch and Signal Co., and the Chicago, Madison &
Northern Railroad to put in at Stewart svenue crossing
the Westingh electr tic interlocking sys-
tem. The Chicago, Madisou & Northern has made ar-
rungewents with the Chicago & Alton, the Pittsburgh,
Fort Wayne & Chicago, the Chicago & Western Indiana
and its tenant lines, the Chicago & West Michigan,
Chicago & Kastern 1llinois, Chicago & Erie, Chicago &
Indiana Coal Co., Chicago & Grand Trunk, Louisville,
New Albany & Chicago, *he Wabash and the Atchison.
Topeka & Santa Fe for the use by them of the interlock
Ing system. Work on the material will begin at ouce
at Swissvale. The tower and power house will stand at
the crossing, although its exact position has not yet been

action or since the date of his ownership.

This being so, abutters have had recourse to equity and
brought actions for past, preseht and future damages by
asking for an injunction against the operation of the
road, and that the structure be removed. Courts of
equity take jurisdiction to avoid a multiplicity of suits.
They decree an injunction and award as incidental
relief the rental damage suffered six years to date
of trial, and insert an optional clause or judicial
“favor " to defendants that upon tender to plaintiff of

a  certain  additional Jump sum for  his  ease-
ments  appurtenant to  his  premises. no injunc-
tion shall issne.  Henee, when  the  property  is
conveyed 1 a subsequent  purchaser. the grantor

can recover at law ouly tor the past rental damages
within six years of his bheginnivg his suit*; while the

lecided upon. The power house will have an electric
lighting plant, for lighting the croxsing, and also for in-
candescent lights in the signal lamps.  Near the Indiana
elevator willstand a signal bridye with 12 signals, and he-
tween this and the crossing will be another bridge with
10 signals. The system will consist of 81 single switches,
2 slip switches and 84 signals, All approaches will
be connected with the towerby a telephone and annuncia-
tor system, by which those in charge of the apparatus
may know of the movement of trains several miles dis-
tart from the crossing. Mr. E. L. Corthell and Mr, \'.
Spicer have had charge of the work for the Chicago,

Madison & Northern Railroad. This remarkable erossing

was shown in the Railroad GGazette some months ago.
* See Pond cuse suprnand 4 Hary, Law Review, Art, K,
Rouds,



