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RAILROAD GAZETTE. ’

clausethat thestreetshouldremainopenassuchfor
ever,broughtanactionto restraintheextensionof the
NewYork ElevatedRailwaypast hispremisesonthe
groundof this covenantin regardto thestreet. At
SpecialTerm,Judge Robinsonheld that an abutting
ownerwasnotentitledtocompensationfor an author
izeduseof thestreetin frontofhis premisesby anele
vatedrailway.Thedecisionof this case(nowcommon
iy called"theoldstory”)wassustainedby the General
Termof theCommonPleas,andreversedbytheCourt
of Appeals(ll)N. Y.,122).Theflnalopinionwasdeliv
eredbyJudge Tracy,the courtbeingdividedfour to
three.‘ Thisopinionsubstantiallysettledthe rightsof
abuttersowningafeein thestreet,torecoverdamages,
andthat theypossessas incidentto suchownership
easementsof light,air,andaccessin andfromthe ad
jacentstreetsfor thebenefitofabuttinglandsandthat
the appurtenanteasementsconstituteprivate prop
erty of which they cannot be deprivedwithout
compensation.The action was broughtinequityfor
an injunction,andtheCourt,havingreachedtheconclu
sionthatdefendant'sstructiuewasanunlawfulinvasion
of theplaintiffseasements,grantedtheinjunction,post
poningitsactualissuance,however,untilaftersuchrea
sonabletime as would enabledefendantto acquire
plaintiffs rights byagreement,or by compulsorycon
demnationproceedings.WhiletheStorycasewaspend
ing the famousCarocase(SuperiorCourt).on Fifty
third street.betweenSixth and Ninth avenues,was
decidedagainsttheabutteratspecialtermandwasre
versedonapppealtothegeneralterm.JudgePryorand
BenButlerwereplaintiff'scounsel.It maybesaidthat
thereasoningin theCarodecisiondecidedtheCourtof
Appealsin theStorycase.

TheStorycase,however,didnotestablishanyruleof
damages.But inUlinevs.N. Y. C.& H. H. R. Co.(101,

N
.

Y. 98),thegeneralquestionas to the scopeof the
remedyofanabuttingownerinanordinarylegalaction
fordamageswashilly considered,-andit

’

washeldthat
theplaintiffcouldrecovertemporarydamagesonly,or
suchdamagesashad beensustainedupto thetime of
thecommencementof theaction,and the judgmentof
thelowercourts,sofarasit awardeddamagesfor" per
manentdepreciation,"wasreversed. Theassumption
thata wrongwouldcontinueevenasingledaywasheld
erroneous.Thecommonlawremedythereforewasheld
inthiscaseto b

e

fortheinjuriesfor thesix yearsprior
tothecommencementof theaction,determinedby the
annuallossesof rentsfor theseyears. TheLahr case
followed(104N. Y. 270),askingfor " permanent"dam
ages,aswellasaninjunction.andsettledoncefor all
therightofanyabuttingownerof thefeetorecoverfor
injuriestohisproperty._Butthecasedecidednolawas
to this point,as thepartieshadstipulatedasto the
ruleofdamages.

TheNewYork NationalBank vs.MetropolitanEle
vatedRailway (108N. Y., 660),reaffirmedthe Uline
doctrine. 'l'heNewYork NationalBank casewasan
equitableactionbroughtbyanabuttingownerwhowas
awardedjudgmentforpastlossof rentals,and an in
junctionwasgrantedrestrainingthe furtheroperation
of theroadunlessthe defendantspaid a certainsum
equaltotheamountof depreciationin the feevalueof
theproperty,"as forapermanentappropriation."The
Pondcasefollowed(112N. Y., 189),reviewingtheabove
cases.and establishingthe rule as laid down in the
NationalBank case. “A recovery,"saythe court (p.
190),“ fordamagesfora trespassorinvasionof anease
mentdoesnotoperatetotransferthetitleof theprop
ertytothedefendant,eitherbeforeoraftersatisfaction.
nor doesit extinguishthe easement.Bytheordinary
ruleit is indemnityforapastwrong,leavingunaffected
plaintiffsrighttohisproperty."Theruleofdamageswas
placeduponthepropositionthat theroadanditsoper
ationimposeduponthestreetanwuaufhorizeduse.and
wasillegal,anda trespassagainstabuttingownersnot
dulycompensated.'l‘houghhardly a philosophicalbasis
ofdamages it is considereda fairly justone,andone
essentiallyderivedfromthelaw. But thefactremains
that the individualcannotrecover fo

r

the thousand
othervicissitudesaffectinghispropertyin a greatcity,
andeventheincreaseduseof thestreetbyrailroads, if

theyare on the surfaceof the street,is considered
damnumabsqueinjuria. (Fobescase,121N.Y., 518).

Prejudicedjuries,refereesandjudgeshavesometimes
awardedalmostpunitivedamagesagainsttheelevated
roads. Theseheavyawardsaretraceablechieflyto the
Druckercase(106N. Y., 162)whichheld it

-

tobealogical
consequencefroin thedecisionin theLahrcasethatthe
damagesrecoverableincludedwhateverof injuryor in
convenienceresultedfromthestructureitself or were
incidentalto itsuse. Thisruleopenedthedoortoproof
ofeveryinjurytraceabletotheroadoritsoperation,and
wassaidtobethat “ howeverthe damagemaybein
flieted,providedit beeffectedbyanunlawfuluseof the
street,it constitutesa trespass,renderingthewrongdoer
liablefor the consequencesof hisacts." So,evidence
washeldcompetentthatsincethebuildingof the road
thetradeandbusinessof thestreethad fallen off, and
theamountofcustomdiminishedinvolume,andchanged
incharacter.andto estimatethe plaintiff'sindividual
lossthenatureand extentof the generalinjury was
properlyconsidered:andfurthermorethatthejudgment
againstthecompany-asawrongdoermustinvolvemore

' ThreejudgesoftheCourtofAppealsandfourofthe(‘om
inonPleas,therefore.were'opposedtoJudgeTracy's o

p
n
e
n
~

within six yearsof his beginninghissuit‘; whilethe

orlessofeatimateandopinion(anexceedinglydanger
ousdoctrine,bytheway),andthat it waspropertocon
sideras elementsof damagesto theuseannoyances
causedbysmoke,gases,ashesandcindersfrompassing
trains,thelesseningof lightcausedbythestructureand
the passageof trains,andinjuriescausedbydrippings
ofoilandwater.

Theseverityofthecourtshasbeenperhapsassistedby
the attitudeof the managementof the roads. The
companyhas in the operationof its roadseengreat
changesin the immediatevicinityof its lines,and
alongthestreetsin whichthelinesarelaid. It hasseen
thatthisdevelopmentisduesolelyto the rapidtransit
facilitiesfurnishedbyit. Naturallyits managershave
feltthat,as it was theagencywhichhasconferredthe
benefit, it is unjust that it shouldhe mulctedin
damages,notbecauseit hasdamagedproperty,butbe
causeit possiblyhas benefitedpropertyin the cross
streetsmorethanpropertyon theline ofthe railroad.

If theyhaveconferreda benefitit is surelyunjustthat
theyshouldbe stigmatizedas “wrong-doers."But
everycourtof the statehas reiteratedthe theoryof
trespassand calledtherailroada wrong-doer,although
the railroadwas backedbylegislativeand municipal
authority.

The l.ahr case,abovecited,aswehavesaid,decided
thatanabutterhavingnoespecialinterestin thestreet
couldrecoverforiniuriesbythetakingofhiseasements
aswellastheabutterprotectedby a covenant.Hadthe
court takena differentpositionin thiscasethevast
amountof litigationwould havebeenprevented.The
streetsin whichtheelevatedroadsarelocatedare for
the mostpart laid out underthe Act of 1813,which
were" in trust,nevertheless,that the samebeappro
priatedandkeptopenfora partofpublicstreet
foreverin likemannerastheotherpublicstreets . . .
in the saidcity are and, of right, ought to be."
It was held "that a trust arose underthe Act
of 1813on part of the city as in case of a
covenant as in the Story case, and that
theabuttersbeingliabletoassessmentforstreetuses it

wouldbelittleshortof “legalizedrobbery"totakethese
benefitsfromthembypermittinganelevatedroadtobe
builtbeforetheirpropertywithoutcompensation"(see
H. H. L. R. 116).Therewerecertainotherstreetsonthe
lineoftheroadwhichwereoriginallyDutchhighways,
suchasPeari_'streetandtheBowery,etc. By theDutch
lawthemunicipalityownedthefeeof thestreets,sub
jecttonotrustin behalfofthepropertyowners. it was
contendedthatwhentheEnglishsucceededto the mu.
iiicipalcontrolofNewAmsterdamtheruleofDutchlaw
prevailed.The argumentwasbasedonthe authority
of Dunhamv. Williams,37N. Y., 251.But the Court
ofAppealsin theAbendrothcase,122,N. Y., 1

,

heldthat
thepointtakenwasimmateiial.astheabuttingowner
hascertainvestedrightsandeasementsin thestreetir
respectiveof theownershipoftheroadbed. It denomi
natedtheserightsas“ property" and broughtthecase
withinArt 1

,

Sec. 6
,

Constitution,“ Nor shall private
propertybetakenforpublicusewithoutjust compensa
tion."

Therightsofpropertyandruleofdamagesbeingthus
determinedas to all abutters.questionsaroseas to
theownershipof theabuttingproperty.The roadsbe
guntobeconstructedin 1876to 1879.The Storycase
wasdecidedin 18ilZ.Abuttiugpropertyhadbeentrans
ferred,sometimeswitha reservationofcausesofaction
againsttheelevatedroads,andsometimeswithout. It
wouldseemhardlyjust that a subsequentpurchaser
should,havingpaidlessfor hispropertyonaccountof
thepresenceof theelevatedstructure,still sueandre
coverdamageswhichhehimselfhadnotsuflersd.The
courts,however,werereadywithaningenious,and, it

maybesaid,a purelylegal reasonfor sustainingthe
decisionofJudgeIngrahaniin Gloverv. Man.El. Ry.,
51Super.Ct. 1

,

viz.:“ It canmakenodifferenceat what
limehe(Glover)becametheownerof theproperty,heis
entitledtobeprotectedagainstan unauthorizedappro
priation,whetherit was acquiredby him beforethe
defendantsappropriatedit, or on the day beforethe
commencementoftheaction." Thedecisionsview the
actsoftrespassascontinuingfromday to day, notas
havingbeenoncefor all committedin theoriginalcon
structionof the roadand consequent|'n'va,sio'nof the
abntter'srights. Eachday, it is held,a new trespass
andanewcauseofactionarises. (SeePond case,112
N. Y., lfifl.) A propertyowner cannotsuein law and
recoverthepermanentdamagetohisproperty.Hecan
onlyrecoverthe pastrentaldamagesaccruingfor six
yearsoftrespassesprior to the commencementof the
actionorsincethedateofhisownership.

Thisbeingso,abuttershavehadrecoursetoequityand
broughtactionsforpast,presehtandfuturedamagesby
askingforan injunctionagainstthe operationof the
road,and that thestructurebe removed. Courtsof
equitytakejurisdictiontoavoida multiplicityof suits.
Theydecreean injunctionand award as incidental
relief the rentaldamagesufferedsix yearsto date
of trial, and insert an optionalclauseor judicial
“ favor"to defendantsthatupontendertoplaintiffof
a certain additional luinp Hlllll for his case
ments appurtenantto his prenii.-ics.no injunc
lioii shall issue. llrncc. when the property is

conveyedto a .mh.~rcqu.wnfpurchaser.the grantor
canrecoverat law only for the past rental damages

I

granteecansueinequityforan injunction,and obtain
the“ alternative" reliefof his “lump sum,"or his in
junctionagainstfutureor permanentdamagetPappen
helmcase,Courtof Appeals,October.1891,notreported).
Thismaybegoodlaw,but it ishardlyjnstice.Thesub
sequentpurchaseris not injured,yet he obtainsby
meansof his “ alternative"relief,by his equitysuit '

sumsfromtherailroadcompanysometimesamounting
toathirdofthepresentvalueof his property. In the
casewherethegrautorhasexpresslyreservedtheright
tosue,thesameruleprevails,sinceonecannotreservea
causeofactionto beginin the future,and to reserve
hiseasementswould,ashasbeensaid,heinderogation
ofhisdeed,astheyareof novaluein lawseparatefrom
theland.

(T0131-}t.‘()_\"l‘i.\'l‘El).)

Electric Train Lighting in Switzerland.

Electriclighting for trains in Switzerlandfirst fe
ceivedattentionin 1887,experimentsbeingconductedin

a smallwayonseveralof theSwissrailroadswithstor
agebatterysystems.Interestwas prominentlytaken
in theseexperimentsby theSoutheasternroad,and
severalofthecompany‘scarswerefitted,earlyin 1881).
withtheHuberaccumulatorsmadebyBlane& Co.,of
Mariy-le-Grand,nearFribourg,Switzerland.Takenal
together,themethodprovedfairlysatisfactory,theac
cumulatorsthemselveswearingmuchbetterthan had
beenexpected.At aboutthesametimetheJ. B.L. road
hadanumberofitscarsfittedupwith thesamesystem
andputintoregularservice.Both roadstogetherhad
someeightor10suchexperimentalcars,andafterthecon
solidationofthetworoads it wasconcludedbythenew
Jura-Slmploncompanyto put on a largernumberfor
furtherobservation.As a resultthe installationgrow
to be probablythe largestof anynowin Europe. It

extendsin all toabout50passengercarsof all classes
andtoabouthalfadozenbaggagecars. A numberof
additionalcarsarenowbeingfittedupso thatshortly,
it isexpected,therewill b

e

120electricallylightedcars
havingfrom600to7(1)lightsin use.

Theaccumulatoroutfitofeachcarof the Hubersys
tem,madebythe“ SociétéSuissepourla Construction
d'AccumulateursElectriques,"ofMariy-le-Grand.weighs
altogether110kg. (about242lbs.). It is compactand
arrangedin a movableboxwhichcan be readilylifted
intoandoutofacarbytwomen.Eachbatteryconsists
of threehermeticallyclosedebonlteboxes,securely
fixedin themainenclosingbox, whichlatter is fitted
witha woodencoveras a furtherprotectivemeasure.
Eachebonltebox is againsubdividedinto threeparts,
andeachofthelattercontainsabatteryelementorcell,
therebeingthusninecells,connectedin series,with a
pressureof18volts. Thecapacityofeachbatteryis120
amperehours. Three-wattlightsare employed(equal
to18voltsX0.17ampere),makingan availablelighting
durationforeachfullychargedbatteryof from 700to
750candlehours. Thecandlepowerofthelightsin the
two-uxlecarsofall kindsvariesfromill to 55candles,
andin the three-axlefirst classcarsamountsto 70
candles.The latter carsareprovidedwith two bat
terieseach,andthe formerwith onebattery,andthe
lightingcapacityfor‘thepassengercarsthus extends
overfrom10to15hours,andforthebaggagecarsovera
still longerperiod,20hoursandmore,evenwhenall the
lampsareinconstantuse. Thelampsare fixedto the
carroofs.

Thespentbatteriesare takenin specialcarsfromthe
severalprincipalstationstoFribonrgwheretheyarere
chargedandreturnedtotheirproperdestinations.

The StewartAvenueInterlocking.
A contractwas signedon Jan. 9 betweenMr. 15.H.
Goodman,PresidentandGeneralManagerof theUnion
Switch andSignal Co., andthe Chicago,Madison&
NorthernRailroadtoputinat Stewartavenuecrossing
the Westinghouseelectro-pneumaticinterlockingsys
tem. TheChicago,Madison& Northernhasmadear
rangementswith theChicago& Alton,thePittsburgli,
Fort Wayne8:Chicago,theChicago8;WesternIndiana
and its tenantlines,theChicago8: West Michigan.
Chicago & EasternIllinois,ChlcagolfzErie,Chicago&
IndianaCoal Co.,Chicago& GrandTrunk,Louisville,
NewAlbany& Chicago,theVvabashand theAtchlsoii.
Topeka& SantaFefortheusebythemof the interlock
lugsystem.Workon thematerialwill beginat once
at Swissvale.Thetowerandpowerhousewill standat
thecrossing,althoughitsexactpositionhasnotyetbeen
decidedupon. The powerhousewill haveanelectric
lightingplant,forlightingthecrossing,andalsofor in.
candescentlightsin thesignallamps. NeartheIndiana
elevatorwillstandasignalbridgewith12signals,andbe
tweenthisandthecrossingwill beanotherbridgewith
10signals.'l‘hesystemwill consistof81singleswitches,

2
'1

slip switchesand 84signals. All approacheswill
beconnectedwiththetowerbyatelephoneandannuncia
torsystem,bywhichthosein chargeof the apparatus
may knowof themovementoftrainsseveralmilesdis
tant from the crossing.Mr. ii. ll. CorthellandMr. \'.
Spicerhavehadchargeof the work fortheChicago.
Madison&'NorthernRailroad.Thisremarkablecrossing
wasshownin theRailroadGriz:-Hrsomemonthsago.

‘ SeePondcasesupraand -i Harv.Law Review,An, |4;|_
Roads.

G
e
n
e
ra

te
d
 f

o
r 

Jo
n
 R

 R
o
m

a
 (

U
n
iv

e
rs

it
y
 o

f 
Ill

in
o
is

 a
t 

U
rb

a
n
a
-C

h
a
m

p
a
ig

n
) 

o
n
 2

0
1

5
-0

5
-2

7
 0

3
:2

0
 G

M
T
  
/ 

 h
tt

p
:/

/h
d
l.
h
a
n
d
le

.n
e
t/

2
0

2
7

/m
d
p
.3

9
0

1
5

0
1

3
0

5
3

7
3

4
P
u
b
lic

 D
o
m

a
in

, 
G

o
o
g

le
-d

ig
it

iz
e
d

  
/ 

 h
tt

p
:/

/w
w

w
.h

a
th

it
ru

st
.o

rg
/a

cc
e
ss

_u
se

#
p
d
-g

o
o
g
le


